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Women's Rights Ain't Enough: The Guarantee of Equal Rights of Men and Women and
the State's Duty to Promote Effective Gender Equality under the German Basic Law

(1) All human beings are equal before the law.

(2) Men and women have equal rights. The state shall promote the actual implementation of equal rights for women and men
and work towards eliminating existing disadvantages.

(3) No one may be disadvantaged or favoured because of his sex, parentage, race, language, homeland and origin, faith or
religious or political views. No one may be disadvantaged because of his disability.

Introduction
1.

Equality as the second pillar of human rights

o Freedom, equality and solidarity form the three central pillars of human rights and fundamental rights (constitutional rights).
This is best reflected in the famous slogan "Liberté, égalité, fraternité!" of the French Revolution of 1789. While freedom
was historically the primary concern, equality is no less important. Equality is not about free development but justice.
Equality too is an element of human dignity, the autonomous self-determination of al// people, who are by nature fiee and
equal. Therefore, any unequal treatment needs justification. This justification must be based on objective grounds; simply
invoking tradition, culture or the established social order is not enough. Be aware that the very idea of human and funda-
mental rights is not to preserve the given tradition, culture or social order but to overcome their constraints!

o Nowadays, the postulate of equality seems natural and self-evident to us, but all human civilisations have initially developed
hierarchical social orders, and almost everywhere women were subjected to male supremacy. Apart from a few indigenous
societies, equality is historically only an achievement of the Enlightenment and modern times. Some societies may appear
modern on the surface but are shaped even today by perceptions that are incompatible with the fundamental human value of
equality, especially archaic ideas about gender roles.

Thousands of years of social inequality between men and women

e For thousands of years, in almost all cultures and societies, women had less autonomy, less rights, less options and were
usually socially enprisoned in strict hierarchies that granted unjustified privileges to males.

o This was not a natural phenomenon but a cultural construct of human society that did not emerge from the beginning but
only with the transition from the nomadic way of life to a settled society during the Neolithic Revolution (New Stone Age).
lived as equals.

¢ In recent centuries, gender inequality was perpetuated by the unequal access of men and women to education. Outstanding,
dedicated women were able to obtain education and lead a relatively free, self-determined life, even professional life, but it
demanded far more of them than of men.

The perspective today: women's rights, equal rights of men and women and gender equality
o With the exception of a few barbaric societies (e.g. Afghanistan), there is now global awareness of the need to improve the
position of women in society. In the international human rights discourse, particularly in the Global South, this is usually

a man cannot have and does apparently not need.

o The idea of specific women's rights may seem appealing at first glance but raises theoretical concerns: Should women, who
make up half of the population, be classified as a specific, vulnerable group in society that needs special protection? Like
children, refugees or, as it is discussed, animals? Would this not imply a subtle recognition of some kind of natural male
"superiority" and amount in itself to demeaning women?

e The European approach, taking into account the different social and cultural background, does not focus on special rights
for women but generally on equal rights of men and women and actual (effective) gender equality. There is no European
women's rights convention, nor are there specific women's rights enshrined in the European Convention on Human Rights
or the Charter of Fundamental Rights of the European Union, with the exception of the traditional rights of maternity pro-
the pan-European and European Union level, that prohibit discrimination on the ground of sex and demand equal opportuni-
ties and treatment in various contexts, even in employment and within private law. The public debate also does not focus on
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II. The systematics of equality rights under the German Basic Law
BL). As regards equality, art. 3 BL sets out three equality rights. Their wording is sparse, but their meaning and substance has
been developed in decades of constitutional jurisprudence and doctrine.

1. The general principle of equality (art. 3(1) BL)

o Despite its narrow wording (""before the law"), art. 3(1) is understood in a wide sense as a general principle of equality that
applies to any measure of public authority in any context. It demands equal treatment in the making as in the application of
the law. It requires to treat substantially equal cases equally and substiantially unequal cases unequally. It is violated if there
is no objective justifying reason and, thus, the unequal treatment manifests arbitrary (so-called prohibition of arbitrariness).
Where different groups of persons are treated unequally, the justifying reason must also be of sufficient weight, i.e. the
differences between these groups must be of such kind and importance that this can justify the different treatment.

o Art. 3(1) does not apply if a man and a women are treated differently on the ground of their sex, because in these cases it is
superseded by art. 3(2 and 3) BL as lex specialis. It applies, however, if they are treated differently for other reasons and
these reasons do not fall under art. 3(3).

2. The prohibitions to differentiate according to certain personal characteristics (art. 3(3) BL)

o Art. 3(3) BL is a special concretisation of the principle of equality that goes further. It generally precludes unequal treatment
on the basis of certain personal characteristics that are mostly closely connected to human dignity. In principle, these charac-
teristics, including sex, can neither justify disadvantageous treatment (discrimination) nor preferential treatment (privilege).
This prohibition is not absolute, but the excluded criteria may only be used exceptionally, if they are necessary for solving
problems which, by their very nature, can only exist for persons of the concerned group, that means if the criterion forms the
constituent element of the circumstances of social life that shall be regulated. Such constellations are rare. In addition, it is
said that collisions with other constitutional values may justify exceptions, but caution is required since this idea may be
easily abused. In any case, any exception must be imperative.

3. Equal rights of men and women (art. 3(2) BL)

e Art. 3(2) phrase 1 BL too is a special concretisation of the principle of equality. It serves not only a legal but also an important
political and moral function. It solemny declares that in this country the many centuries of gender inequality in law are over
and there will be no more male provileges. Moreover, the German term "gleichberechtigt" aimed from the beginning to
achieve not only equal rights but also equal standing in society and actual equality in life.

o The state's mission under art. 3(2) phrase 2 BL to promote effective (actual) gender equality has been added in 1994 and
since then been at the centre of the debate.

II1. Equal rights of men and women and the prohibition to differentiate on the ground of sex
(art. 3(2) phrase 1, art. 3(3) phrase 1 BL)
o 75 years after the Basic Law entered into force, equal rights for men and women are still a particularly sensitive and controversial

1. The rights and their standards

o The relation between the two fundamental rights is unclear. Some scholars present both as a block. The Federal Constitutional
Court prefers to work with art. 3(3), which actually provides the most important protection of women against discrimination.
In this respect, art. 3(2) phrase 1 BL does not set any special or more advanced standards.

o Art. 3(3) prohibits not only direct differentiation but also indirect differentiation by regulations which, although formulated
gender-neutral, predominantly affect one of the sexes due to natural differences or social conditions (example: physical
requirements for applicants to the civil service that are not justified by the demands of the service).

o The prohibition to differentiate by sex is not absolute but allows differentiations only if they are imperative (absolutely
necessary) for the solution of problems which by their nature may arise only for men or for women. This is usually only the
case if there are biological reasons (example: special health and safety regulations to protect women during pregnancy or
men against prostatic cancer at work). Apart from these rare exceptions, unequal treatment can only be legitimized by the
way of thorough balancing with colliding other constitutional values.

2. The impact of the rights
o The prohibition to differentiate by sex has had a great impact on German society. Numerous traditional rules in civil law, in
particular family law, inheritance law and labour law, which perpetuated traditional gender roles within the families or
society, needed to be given up. Anything that restricted the autonomy of the woman or gave the man any pre-eminence, even
with regard to the family name, needed to be changed. This process took decades, since it required numerous legislative steps
and awareness first needed to grow. Many discriminatory regulations were abolished not by the legislature, but by the Federal

¢ Today, the law ensures comprehensive (albeit not yet absolute) legal equality. The restrictions of the past on women's self-
determination, legal capacity or inheritance rights are from today's perspective almost impossible to comprehend. Family

interests of the other and of the family (sect. 1356(2) BGB). In families with young children, nowadays not only mothers but
sometimes also fathers take a break from work for a while to care for the children.
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3. The ongoing gender discrimination in relation to military service

Discrimination in relation to military service has long persisted and even continues to this day:

the principle of equal treatment for men and women as regards access to employment did not allow to generally exclude
women from the armed military service. Germany needed to amend its constitution in order to comply with European
Union law.

reason why women should not be subject to military service, especially for administrative and logistical work or to control
drones.

- Compulsory military service is presently suspended but may be reactivated if the current geopolitical tensions increase. In
clearly requires men aged between 17 and 45 to obtain permission from the Armed Forces if they wish to leave Germany
for more than three months, while women are free to leave. Even if this is only a bureaucratic step, covered by art. 12a(1)

and evidently, "justified" only by an outdated clause in the constitution.

IV. The obligation of the state to promote effective gender equality (art. 3(3) phrase 2 BL)

1. G

b)

Art. 3(2) phrase 2 was introduced in 1994. It goes beyond art. 3(3) BL in so far as it does not only prohibit something but

establishes a positive obligation and extends it to the social realities. It commands the state to proactively promote the actual

implementation of equal rights and work towards the elemination of the still existing disadvantages. This is not only a

political proclamation but a legally binding state policy objective [Staatsziel], which must substantially guide all policies and

activities of all public institutions in the state. It entitles the legislator to compensate for actually existing disadvantages,

which typically affect women, by favouring regulations. This happens in three different ways:

- through procedural rules which require political decisions to take particular account of the life circumstances and inte-
rests of women and men

- through institutional arrangements that establish specialised advisory institutions for this purpose and

- through substantive regulation of specific issues.

universities. These laws are usually called Gender-Equity Act [Gleichstellungsgesetz], Equal Rights Act [Gleichberech-
tigungsgesetz], Equal Opportunities Act [Chancengleichheitsgesetz] or Promotion of Women Act [Frauenforde-
rungsgesetz]. They require all public authorities and institutions to install Equal Opportunity Officers [Gleichstellungs-
beauftragte] (formerly called women's representatives), with an advisory function, which are independent in the exercise
of their office and must be consulted on all matters relating to gender equality issues (that means, in practice, in almost
every matter), in particular before any personnel decision. They serve as institutional gateway to ensure that gender
aspects are not overlooked. If you are applying for a position in the public sector, you will meet the equal opportunities
officer as a member of the selection panel in the job interview.

Gender mainstreaming in the field of private law

o Like all fundamental rights, equality rights are directly binding only on public authorities, but as objective constitutional
values they also have an indirect effect on relations between citizens (indirect horizontal effect): They must be taken
into account by the legislator when making private law and the courts when interpreting and applying it, especially when
interpreting indefinite legal terms, such as good faith, bona mores or common decency. Thus, the state's mission to

and women in matters of employment, occupation, self-employment, social security and supply of goods and services,
facilitated this development.
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2. The problem of deliberate discrimination against men
e [t is disputed whether and to what extent art. 3(2) phrase 2 BL, as colliding constitutional law, can justify to disadvantage
men deliberately in order to compensate for the general social disadvantage of women. This problem arises especially in

comply with this norm. The Federal Constitutional Court has not yet commented on this but would probably consider
permissible qualification-orientated quota arrangements where, until the achievement of a certain quota of women, female
candidates must be favoured if they are not less qualified. A tendency, though not strict, to favour female applicants over
equally qualified male applicants is already common practice in the public service. In those professions with a large surplus
of women (e.g. elementary school teachers or kindergarten teachers) the situation is reverse. In practice, the selection
committees avoid the problem by finding arguments, even when the applicants are equally qualified, to present the favoured
candidate as better.

e To break the persistent male dominance in the German business world, the Act on the Equal Participation of Women and
Men in Leadership Positions in the Private Sector and the Civil Service of 2015 introduced moderate mandatory gender

2021.

o The discussion about quotas for women and "reversed discrimination" distracts from the real reasons for the continuing
disadvantages for women in professional life in Germany: the lack of family-friendly infrastructure and the lack of consi-
derateness in society for the needs of young families. Insufficient capacities and too short opening times of day care centers
and kindergartens, the closure of company kindergartens, the late introduction of all-day schools and the unwillingness of
clubs, organisations and institutions to offer their activities for younger children in the after-work hours often force families
to withdraw one parent from working life in an age which is important for her/his professional career. This inevitably leads
to career setbacks - in families where the parents alternate in childcare and professional life even for both parents. Moreover,
in Germany exorbitant expectations in society on the role of the mother put a strain on the women and their families. Finally,
excessive demands of employers, partners and clients concerning the availability and flexibility in professional life limit the
opportunities for women with families to engage in senior positions. To overcome these problems, a constitutional clause on
gender equality is nice but not enough.

3. Some current issues
e Some issues can only be touched upon briefly in the limited scope of this guest lecture:

principle of equal opportunities for political parties (art. 21(1) read together with art. 38(1) phrase 1 BL) and, last but
not least, the prohibition of differentiation by gender (art. 3(3) BL). The most effective but controversial instrument,
mandatory gender quotas for electoral lists, would require a specific constitutional basis. In 2020, the Thuringian
Constitutional Court and the Constitutional Court of the Land Brandenburg declared provisions in the electoral laws of
these Lénder void, which had introduced mandatory gender-balanced electoral lists without such constitutional basis.
The milder alternative, making public funding of political parties contingent on gender parity in elections, also meets
concerns, since the principle of equal opportunities requires equal treatment of the parties in case of public funding,
without any "steering practice". Another alternative, voluntary self-commitment of the political parties to gender parity,
has little effect if it does not involve all parties represented in the parliament. The "golden solution" ist still missing. At
least, some flanking measures to encourage women's participation in politics, such as campaigns to mobilise women,
more consideration for the needs of members of parliament with children etc. might be helpful.

b) Misogynous attacks against active women in the digital media, aimed at silencing them in public life

o The past ten years have seen a rise of misogynous attacks in the digital media against women women who are active in
public life. Such attacks can hit anyone but are particularly common against young politically involved women.
Misogynous hate posts, cyberstalking, doxxing, trolling, cyberbullying and -intimidation that can amount to concrete
threats, and even the dissemination of deepfake porn videos, have become common means to intimidate women and
make them withdraw from the public. The responses to this threat, both from the social media and the European Union
and its member states, have so far been inadequate. The EU's Digital Services Act is insufficiently enforced. Without
rigorous prevention and criminal prosecution of these offences, complemented by the introduction of strict liability of
digital platforms under civil law for the offences of their users and other specific measures, the idea of equal participation
of women in public life will remain an illusion.

¢) The ideological battle over the use of gender-sensitive language ["gendern"]
writing style shall express more clearly that there are not only males but also females in a group (e.g. "Dozentinnen und
Dozenten" or "Dozentlnnen", "Dozent*innen" or "Dozent:innen" instead of "Dozenten"). This shall raise awareness for
gender issues and, thus, help to change society, but it also makes the language more complicated and deviates in some
variations from the official spelling rules.

e Some legislators have passed laws in gender-sensitive language. Many authorities use it in their communications. Some
universities have tried to force it on their students. This has triggered an ideological backlash from some parts of society
that ended in a culture war. The intellectual and political world is divided. Some Land governments favour, while others
prohibit the use of gender-sensitive language by the Land authorities. From the legal perspective, this battle is rather
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uninteresting, since the individual is free to chose the language style he/she prefers. However, it stands as a symbol for

the deeper struggle in society about the constitutional mission not only to recognise gender equality in theory but to
ensure that it is actually implemented.
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